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It was One Bad Day for A Surety, One Giant Leap Back for Surety - Kind 

An underwriter at Actstar Insurance Company had a very bad day. Acstar is 
a good “A” rated surety that specializes in writing bonds for small contractors. 
This underwriter wrote a bond for a subcontractor for $170,200 running to Centex 
Construction. We presume they used the Centex Construction required bond 
forms. The bond form and the subcontract, which was incorporated into the bond 
by reference, included the wording “any increase in the Subcontract amount shall 
automatically result in a corresponding increase in the penal amount of the bond 
without notice to or consent from the Surety, such notice and consent hereby being 
waived.”

The final contract price when the subcontractor was thrown into default was 
$2.577,012. The Virginia Court ruled that Acstar was on the hook for the entire 
$2,577,012 even though they were not aware of any change orders, and they hadn’t 
received any premium except for the amount on the original $170,200. One of the 
top reasons contractors go broke is they take on too much work too fast. Sureties 
are often asked to write bonds that have bad terms for both the surety and the 
contractor. An extreme case like this reminds underwriters that those bond terms do matter, and they are now more likely than ever to reject 
a project because of ridiculous bond terms. Bad bond terms usually hurt the contractor more than they hurt sureties. Any unfair obligations 
of the surety normally get passed to the contractor through the indemnity agreement. A good and fair agreement between two parties needs 
to be a good deal for both parties.

What’s Happening in Taxes?

Be sure to ask if your accountant took the Domestic Production Activities Deduction. If you are a general contractor, subcontractor, engineer, 
or an architect, you probably qualify for a 2% deduction this year. This increases to a 6% deduction in 2007, and 9% in 2010. A threshold 
that determains if you qualify is whether or not you substantially lengthen the life of a building. Section 179 keeps increasing. This year it is 
$112,000. Uncle Sam will give $3,400 on the first 60,000 energy efficient cars sold in a year. IRS audits are up. They are looking closer at S 
Corps. 5,000 randomly selected S Corps will receive a full audit. On sales tax, if a firm has an off-site fabrication plant then it must pay sales 
tax on materials and labor, but not overhead. Fire, Burglar, and Sprinklers are generally nontaxable on installation, but could be taxable on 
repair and maintainance.

 Abuses of the Bankruptcy Law Results in The Tighter Bankruptcy Act of 2005

In 2001, the Florida Supreme Court ruled that if you purchased a home in Florida the 
day before you filed bankruptcy, the Homestead Exemptions found in the Florida 
Constitution would protect you. This loophole was abused regularly, and was 
addressed in the Federal Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005. Before 2005, our law was simple, and clear, if a little unfair. Now, 
it is, well, confusing. If the debtor has lived in the home more than 1,215 days, 
then all of the rules of our State Constitution will generally apply. If the debtor 
purchased a home within 1,215 days of filing bankruptcy, the debtor might not be 
able to exempt any amount of homestead property exceeding $125,000. Generally, 
a creditor would not have access to the homestead unless the debtor files bankruptcy 
whitin those 1,215 days. If the debtor can avoid bankruptcy during those first 1,215 
days, the new limitations would probably not apply. Usually, the equity moved to 
the new home from a previous home sold in Florida would also be protected during 
those 1,215 days. One bankruptcy judge in Orlando has ruled that the $125,000 
exception can be stacked by the husband and wife for a total of $250,000. It’s likely 
that if the value of the home appreciates during those 1,215 days, that appreciation is protected from the creditors. Curiously, the $125,000 
limitation does not pertain to a family farmer. How many pigs does a debtor need to buy before he’s a family farmer? For most of us, if we’ve 
lived in our house for more that three years and four months, the new bankruptcy laws do not affect our home. Clearly, the new bankruptcy 
laws, which were touted as being a law that would get attorneys out of bankruptcy cases, will employ far more attorneys to navigate the 
complexities of the new law.

The bankruptcy laws have been abused not just in Florida, but all across the nation. It was far too simple to file Chapter 7 and make all the 
debts simply disappear. The 2005 law requires that a debtor complete credit counseling prior to filing bankruptcy. Once the case is over, the 
debtor has to attend classes to learn personal financial management. If the debtor’s average income for the prior six months is greater than 
the median income for Florida, then it is far more difficult to file Chapter 7. The median household income for Florida in 2005 was roughly 
$42,000. Because the attorney must personally vouch for the veracity of this more complicated information, attorney fees have increased. 
The goal of the law was to try to get debtors to avoid bankruptcy, or to file Chapter 13 where debts would be repaid within 5 years. The rules 
for those in Chapter 13 were made far more stringent. Ironically, the harsher rules for Chapter 13 are causing more of those plans to fail and 
forcing more people into Chapter 7. This wasn’t the intention of the law. If the results aren’t those that were originally intended, it seems very 
possible that Congress will be motivated to go back and tweak the law again. Sometimes, “fire, aim, fire” is the best approach. An action is 
clearly needed, so you take an action. Once taken, it becomes apparent that adjustments need to be made before you take the next action. As 
scary as it sounds, it is often better than doing nothing.

Coming to a final solution on bankruptcy will not be simple. This past year, we’d heard that over half of all bankruptcies in Florida were 
medical related. Either medical bills had overwhelmed the debtor, or the debtor couldn’t work due to illness or injury. Maybe we can ignore 
the health care issue forever, but probably not.
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WITH BANKS -   
THERE OUGHTA BE A LAW! 

When it comes to construction 
financing, there is.  Prior to 1992, 

the bank had no requirement to contact 
contractors and other lienors on a project 
if the bank decided to stop funding 
during the project.  You can imagine how 
painful it would be to continue to invest 
labor and material into a project that 
is already dead in the water.  In 1992, 
the Florida Legislature passed Florida 
Statute 713.347 (2) which states that 
within 5 business days that “the lender 
will cease further advances pursuant to 
the loan, the lender shall serve written 
notice of that decision on the contractor 
and on any other lienor who has given 
the lender notice.”  

The failure to give proper notice to the 
contractor “renders the lender liable to 
the contractor to the extent of the actual 
value of the materials and direct labor 
costs furnished by the contractor plus 
15 percent for overhead, profit, and 
all other costs from the date on which 
notice of the lender’s decision should 
have been served . . .” There is a limit 
to this liability.  “The liability of the lender 
shall in no event be greater than the 
amount of undisbursed funds at the 
time that the notices should have been 
given unless the failure to give notice 
was done for the purpose of defrauding 
the contractor.”  With banks acting as 
strangely as they are now, this a good 

law to keep in mind.  Five days notice is 
not much notice, but no notice could be 
devastating. 
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Democracy is Two Wolves and a Lamb Deciding What to Have for Dinner. 

liberty is a well-armed lamb. – Benjamin Franklin

T he highest personal federal tax rate now is 35%.  This is scheduled to be increased 
in 2011 to 39.6%.  If the House version of health care bill passes and is effective in 

2011, the highest personal federal tax rate will increase to 45%.  More dramatically, the 
current maximum tax on qualified dividends is 15%.  This is scheduled to be increased in 
2011 to 39.6%.  The current maximum rate on long-term capital gains is 15%, and this is 
scheduled to be increased in 2011 to 20%.  

As tax rates go up, our deductions are going to be limited.  The maximum deduction for 
Section 179 is $250,000 in 2009.  The maximum deduction for Section 179 is $125,000 for 
years beginning in 2010.  Bonus depreciation applies to new assets acquired in calendar 
years 2008 and 2009.  Bonus depreciation is a 50% deduction in the year the property is 
placed in service.  This bonus depreciation does not apply to new assets acquired in 2010 
or thereafter.  

As you do your taxes in 2009, be sure to consider Section 179 D – Energy Incentives.  These are deductions that are equal to 
the cost of energy efficient commercial building property placed into service during the year.  The maximum deduction is $1.80 
per square foot of the building.  Another very important deduction is the Section 199 – Domestic Manufacturer Deduction.  This 
deduction was 6% times the lesser of qualified construction income or taxable income.  This deduction grows to 9% in 2010, 
and we understand that construction companies do qualify. 

The 3% withholding requirement on certain payments made by government entities is still scheduled to go into effect for 
payments made after 12/31/10.  This is a very bad law.  It is 3% tax withholding based on contract value, not profit.  Get active 
in your trade organization to fight this.  Also, we are not tax experts, so be sure to refer to your CPA to see how changing tax 
laws may affect you.  

Maximize your profit by regularly checking your ever-changing 
break-even point.  Indeed, as the construction market 
changes, you’ll want to manage your break-even point, or 
it could come back to haunt you - Big Time!  Your break- 
even point is figured by dividing your Total Fixed Expenses by 
your Gross Profit Percentage.  Thus, if your fixed expenses are 
running $100,000, and you are earning 10%, then your break 

even point is $1,000,000 in sales.  Most general contractors would figure their fixed expenses to be the same number 
as their General and Administrative Expenses.  Subcontractors who use equipment would need to add their fixed 
equipment expense to their G&A.  Those equipment payments can sneak up and bite you, IF you’re not watching.

Play with the “what-if” scenarios:  What if, next year, your sales dip by 10%, or your gross margins  drop by 3%?  How 
will that affect your bottom line?  It could mean you are losing money.  You should figure your break-even point today.  
Then during this coming year, you should check it monthly, quarterly and annually.   Be sure to make modifications in 
your business as you see it’s needed.      

ALWAYS KNOW YOUR 
BREAK-EVEN POINT



Avoid Surprises 
in Your Bond 
Costs

Notice of Commencement is amended, 
now what?

If your Notice of Commencement is amended, not much 
is changed except that it could change who will receive a 
Notice of Nonpayment or a Claim of Lien in the future. 
Future claims by subs could be thrown out if they were 
sent to the wrong parties. Since an NOC is considered 
public record, the GC is not required to notify subs of the 
change in the NOC other than posting it on the jobsite. 
To avoid confusion and frivolous suits for non-disclosure, 
we’d recommend that the GC notify the subs if the NOC is 
amended.  

How to Match Your Philosophy of Construction with 
the Philosophy of  Your Bonding Company.

For many of you, that sure sounds like it could make a good comedy, doesn’t 
it? As impossible as it sounds, we see that as our job. We have grown from 
humble beginnings to become an agency with 17 employees. We represent 30 
surety companies and over 800 contractors. We find a contractor’s life is much 
improved if the bonding company is on his side, and behind him 100% of the 
way. Our job is to educate you on what is available in the surety marketplace, 
and match you to the closest fit philosophically. Our job is a constant one of 
educating the surety about who you are, and also educating you on how to get 
the most bang for your buck with your surety.

We have not only grown in the number of sureties we represent, but also with 
the amount of business we have among those sureties. We have near exclusive relationships with at least four sureties. These 
are sureties your bond agent probably doesn’t represent. The surety industry has become healthier in the past few years by being 
more disciplined about the type of credit risk they will accept. It’s not as easy to obtain bonds as it was, say, in 1998. This can 
be beneficial for those who now can get the bonds they desire. If you think your surety doesn’t understand you, maybe you need 
to give us a call to discuss if you are with the right surety.
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Name __________________________________________________________________________
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If you know someone who would benefit from our newsletter, please let us know.   Thank you!

Look inside to learn about the what’s happening in Taxes, Bankruptcy laws, and Bond forms.
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Bond premiums are normally very 

straight-forward, but there a 

couple of things you should look for 

to avoid surprises.  If a job is going to 

run longer than 12 or 24 months, most 

sureties will charge an extra amount of 

1% per month for each month over their 

given time limit.  If the warranty period is 

going to be longer than one year, most 

sureties will charge an extra amount for 

each year beyond that one year.  If the 

job is determined to be a design/build 

project, most sureties will have a differ-

ent, higher premium that they will charge for that additional risk.  If you obtain a bond for an annual contract 

covering an indefinite quantity of work, be sure to understand how the bond costs on that will work for you.  

It’s possible that you could end up with a real surprise if you do more work than the original bond amount 

during the year.  CPA costs are another bond cost to consider.  Be sure to talk to your agent so you under-

stand why a compilation, review, or audit might be required for any given period, and if that level of state-

ment will be required in the future.  These are some common “gotcha’s” that could be more than irritating for 

you.  Give us a call if you have any questions understanding an unusual bond charge.    
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It was One Bad Day for A Surety, One Giant Leap Back for Surety - Kind 

An underwriter at Actstar Insurance Company had a very bad day. Acstar is 
a good “A” rated surety that specializes in writing bonds for small contractors. 
This underwriter wrote a bond for a subcontractor for $170,200 running to Centex 
Construction. We presume they used the Centex Construction required bond 
forms. The bond form and the subcontract, which was incorporated into the bond 
by reference, included the wording “any increase in the Subcontract amount shall 
automatically result in a corresponding increase in the penal amount of the bond 
without notice to or consent from the Surety, such notice and consent hereby being 
waived.”

The final contract price when the subcontractor was thrown into default was 
$2.577,012. The Virginia Court ruled that Acstar was on the hook for the entire 
$2,577,012 even though they were not aware of any change orders, and they hadn’t 
received any premium except for the amount on the original $170,200. One of the 
top reasons contractors go broke is they take on too much work too fast. Sureties 
are often asked to write bonds that have bad terms for both the surety and the 
contractor. An extreme case like this reminds underwriters that those bond terms do matter, and they are now more likely than ever to reject 
a project because of ridiculous bond terms. Bad bond terms usually hurt the contractor more than they hurt sureties. Any unfair obligations 
of the surety normally get passed to the contractor through the indemnity agreement. A good and fair agreement between two parties needs 
to be a good deal for both parties.

What’s Happening in Taxes?

Be sure to ask if your accountant took the Domestic Production Activities Deduction. If you are a general contractor, subcontractor, engineer, 
or an architect, you probably qualify for a 2% deduction this year. This increases to a 6% deduction in 2007, and 9% in 2010. A threshold 
that determains if you qualify is whether or not you substantially lengthen the life of a building. Section 179 keeps increasing. This year it is 
$112,000. Uncle Sam will give $3,400 on the first 60,000 energy efficient cars sold in a year. IRS audits are up. They are looking closer at S 
Corps. 5,000 randomly selected S Corps will receive a full audit. On sales tax, if a firm has an off-site fabrication plant then it must pay sales 
tax on materials and labor, but not overhead. Fire, Burglar, and Sprinklers are generally nontaxable on installation, but could be taxable on 
repair and maintainance.

 Abuses of the Bankruptcy Law Results in The Tighter Bankruptcy Act of 2005

In 2001, the Florida Supreme Court ruled that if you purchased a home in Florida the 
day before you filed bankruptcy, the Homestead Exemptions found in the Florida 
Constitution would protect you. This loophole was abused regularly, and was 
addressed in the Federal Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005. Before 2005, our law was simple, and clear, if a little unfair. Now, 
it is, well, confusing. If the debtor has lived in the home more than 1,215 days, 
then all of the rules of our State Constitution will generally apply. If the debtor 
purchased a home within 1,215 days of filing bankruptcy, the debtor might not be 
able to exempt any amount of homestead property exceeding $125,000. Generally, 
a creditor would not have access to the homestead unless the debtor files bankruptcy 
whitin those 1,215 days. If the debtor can avoid bankruptcy during those first 1,215 
days, the new limitations would probably not apply. Usually, the equity moved to 
the new home from a previous home sold in Florida would also be protected during 
those 1,215 days. One bankruptcy judge in Orlando has ruled that the $125,000 
exception can be stacked by the husband and wife for a total of $250,000. It’s likely 
that if the value of the home appreciates during those 1,215 days, that appreciation is protected from the creditors. Curiously, the $125,000 
limitation does not pertain to a family farmer. How many pigs does a debtor need to buy before he’s a family farmer? For most of us, if we’ve 
lived in our house for more that three years and four months, the new bankruptcy laws do not affect our home. Clearly, the new bankruptcy 
laws, which were touted as being a law that would get attorneys out of bankruptcy cases, will employ far more attorneys to navigate the 
complexities of the new law.

The bankruptcy laws have been abused not just in Florida, but all across the nation. It was far too simple to file Chapter 7 and make all the 
debts simply disappear. The 2005 law requires that a debtor complete credit counseling prior to filing bankruptcy. Once the case is over, the 
debtor has to attend classes to learn personal financial management. If the debtor’s average income for the prior six months is greater than 
the median income for Florida, then it is far more difficult to file Chapter 7. The median household income for Florida in 2005 was roughly 
$42,000. Because the attorney must personally vouch for the veracity of this more complicated information, attorney fees have increased. 
The goal of the law was to try to get debtors to avoid bankruptcy, or to file Chapter 13 where debts would be repaid within 5 years. The rules 
for those in Chapter 13 were made far more stringent. Ironically, the harsher rules for Chapter 13 are causing more of those plans to fail and 
forcing more people into Chapter 7. This wasn’t the intention of the law. If the results aren’t those that were originally intended, it seems very 
possible that Congress will be motivated to go back and tweak the law again. Sometimes, “fire, aim, fire” is the best approach. An action is 
clearly needed, so you take an action. Once taken, it becomes apparent that adjustments need to be made before you take the next action. As 
scary as it sounds, it is often better than doing nothing.

Coming to a final solution on bankruptcy will not be simple. This past year, we’d heard that over half of all bankruptcies in Florida were 
medical related. Either medical bills had overwhelmed the debtor, or the debtor couldn’t work due to illness or injury. Maybe we can ignore 
the health care issue forever, but probably not.
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If You Like Our Newsletter, Check Out Our Blog 
Which We Update Weekly at 

www.Floridasuretybonds.com/blog.  
 


